J4o           CERTAIN FOREIGN LAWS EXCLUDED

foreign country in question, and in accordance with what has
already been said must regard nothing as a penalty unless it is

'recoverable at the instance of the State, or of an official duly author-
ized to prosecute on its behalf, or of a public informer'.1

The whole subject is well illustrated by Huntington v. Attrill*
where the facts were as follows:              "^             ^^"^

A New York statute, designed Inter alia to protect the public against
company promoters, provided that the directors of a corporation should
be personally liable for its debts upon proof that false reports of its
financial condition had been published. Sums recoverable under this
provision were payable to creditors in satisfaction pro tanto of their
claims. A creditor instituted a suit under the statute in a New York
court and obtained judgment for a large sum. He later brought an
action on the judgment in Ontario. The New York courts had decided
that actions brought under the statute were of a penal character.

The Privy Council held, first, that it was for the Ontarian
court to put its own interpretation upon the statutory provision,
and secondly, that the statute was remedial, not penal, since it
permitted a subject to enforce a liability in his own interests
and for the protection of his own private rights.
Distinction     Finally, it remains to stress that the enforcement of a foreign
^fb^ Penal law must be distinguished from its application or recogni-
ment and tion.3 Although enforcement will not be allowed, it is going too
*of fore!00 ^to assert d*^ 'the penal laws of one country cannot be taken
oruS notice of in another*.4 This is scarcely true, for subject to the
possible intervention of the doctrine of public policy,5 such a
law must be regarded as operative even in English proceedings
if it is part of the foreign legal system which, according to the
relevant rule for the choice of law, governs the transaction that
is sub judice. If, for example, a Ruritanian statute makes the
export of certain raw materials a crime punishable by fine and
confiscation of property, in no circumstances will- the fine be
recoverable by an action in England. Nevertheless, if a mer-
chant of Ruritania, by a contract that falls to be governed by
the law of that country, agrees to sell the prohibited materials
to an Englishman, an action brought against him in England
for non-delivery must necessarily fail. The illegality of the con-
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